ADVICE TO AUTHORS ABOUT CLEARING PERMISSIONS

The term “intellectual property” refers to material that you, or any author, composer, playwright, or poet writes.  Anyone who uses a significant portion of your intellectual property without asking you or your publisher for permission, robs you of fair compensation, and creates grounds for a civil law suit.  To “clear a permission” means to receive the written permission of the copyright holder to reprint material in your book from the copyright holder’s published or unpublished work.  To help authors avoid giving the appearance of stealing another’s work, and because clearing permissions can seem a complicated, intimidating, and tedious process, we offer these tips with the goal of providing you with simple, clear guidance.

Published or unpublished works fall into two main categories:  1) those still under copyright protection; and 2) those that now belong in the public domain because their copyrights have expired.  We will concern ourselves here with works still under copyright, but, in general, those works bearing a copyright date older than 75 years are in the public domain.  For a full and clear discussion of copyright law and public domain (as well as obtaining permissions and fair use), see Words Into Type (Prentice-Hall), and The Chicago Manual of Style, 14th Edition, which in turn recommends The Copyright Book: A Practical Guide, by William S. Strong (1990).  

As a last resort in determining copyright status, contact the Library of Congress.  Their address is: Copyright Office, Library of Congress, Washington, D.C. 20559.  The fee for the search is $10.00, and searches take up to three months.  The Library of Congress Reference Phone Number is 202-707-5522, and the Copyright Office is 202-707-3000.  In addition, the Copyright Office offers an excellent, free copyright “hotline” at 202-707-8250.  Unusual cases can frequently be clarified by using this service.

Permission Basics

It is the responsibility of an author(s) to obtain permission to reprint any work, text, illustration or any other material that is in copyright.

· Type of Material that is in Copyright

Literary works; music and lyrics; dramatic works; pictorial, graphic, and sculptural works; motion pictures and audiovisual works; and sound recordings.  For a work to be copyrightable, it must fall within the above categories, must be “fixed in a tangible medium of expression,” and must be “an original work of authorship.”  “Literary works” include computer databases, software, bibliographies, scripts, speeches, newspaper articles, and personal letters and diaries.  Copyright protects a tangible expression of ideas or facts, not the ideas or facts themselves.

· Material that Cannot be in Copyright

Works published prior to 1906 or published by the U.S. Government are in the public domain and require no permission to quote.  In addition, it is not possible to copyright ideas, procedures and systems, facts, basic plots, and thematic concepts.

· Length of Time a Work will Remain in Copyright

For any work published after January 1, 1978, the copyright term is the author’s life plus fifty years.  For most works published or in print between 1950 and 1978, the copyright term lasts up to 75 years (a 28 year initial term with a 47 year renewal term).

When To Start Clearing Permissions

Clearing permissions can take as long as six months, so it is important to start early.  We recommend that you start as soon as you have signed the contract, and are writing or compiling your manuscript.  If you start early, you will have time:

1) to find domestic publishers, write for permission to reprint, and wait for their responses (Because publishers are swamped with permission requests, the first response may take several months.);

2) to write a foreign publisher to whom you have been referred by the domestic publisher;

3) to negotiate a fee you consider too high; and

4) to replace an extract or selection for which permission is denied or negotiation has failed.

We discuss each of these points below.

Why the Author Should Clear Permissions

First some terms.  Extract refers to lengthy quotations varying in length from several paragraphs to several pages from published works.  Source refers to the book or journal in which you found the extract.  Your manuscript cannot go into production until permissions have been cleared for all extracts—for the obvious reason that permission may be denied.  Publishers ask authors to clear permissions for the following reasons.

1. The Author Can Best Identify the Copyright Holder.

The most efficient way to clear permissions is to open a book or journal to the copyright or title page and identify the publisher and the address to which you should direct your request.  From time to time, your source publication will credit on the acknowledgments page or copyright page another source for the extract you want to use.  The ability to draw on this accurate identification, to find the name of the original copyright holder, bears directly on the amount of time it will take to clear any given permission.

2. Only the Author Knows the Importance of the Extract.

Copyrighted material that you choose to reprint in your book plays an important role in your book’s content, but only you can assess what this material is worth to you and your book.  If a publisher responds to your permission request with conditions or fees that you consider outrageous, you can negotiate, cut the material, and replace it (or not) with material from a more amenable source.  No one else can represent your interests as well as you can.

3. Your Book is More Likely to Meet Its Publication Date.

A final manuscript turned over to your publisher with permissions cleared means that your book will most likely appear when you and your publisher expect it.  Certainly, your publisher can hire a specialist to clear permissions after you have delivered your manuscript.  But this approach is more expensive (which may affect your royalties), and because the clearance process begins after the manuscript has been delivered to the publisher, is more time-consuming precisely when you and your publisher are most anxious for production to speed along.

4. The Author Knows Most Accurately the Extent and Context of the Extract.

You will be addressing your permission requests to Rights and Permissions departments of publishers who will base their responses on the number of pages and/or words that you want to reproduce from their publications.  As the author, you are most familiar with a specific source, and can furnish the exact page numbers and approximate number of words.  Furthermore, you can modify the actual word count (and therefore page count) of the source by carefully chosen ellipses.  This exactitude bears directly on the fee charged by the copyright holder.

5. Only the Author Can Determine the Importance of the Extract within the Context of Its Original Source.

Which brings us to…

Fair Use

The doctrine of Fair Use is a common-sense idea (not a law) shared by all publishers and designed to relieve permissions departments inundated by reprint requests.  Fair Use allows for a certain amount and kind of material to be reprinted without permission from the publisher, be it prose, poetry, music, or any other copyrighted work.  The amount of material that falls under the doctrine of Fair Use is undefined and undefinable.  You, the author, must make the judgement.  Don’t be too cautious—it is too important to all publishers who do not want to use their time responding to requests to reprint the ordinary paragraph-length quote.  Neither should you exploit the doctrine.  Fair Use rests on an author’s and publisher’s integrity and good faith.  We suggest using the following criteria to help you decide when to apply Fair Use and when to request a publisher’s permission to reprint:

· The most important criterion is whether your use of copyrighted material will 

compete directly with the source publication.  If so, its use is definitely not fair.  For example, if you are writing a science text and want to reprint a pamphlet describing how to compile the results of a science experiment, your reprint would compete directly by obviating the need for the reader to buy the pamphlet.  To avoid a possible lawsuit, you would need to ask permission to reprint the material.  Needless to say, if you received permission, the reprint fee for direct competition would be very costly.  In this case, it would be far better to write your own instructions.

· Even if the material does not compete directly, it may be substantial enough 

that the copyright holder deserves compensation.  Is the material a complete selection—for example, is it a complete essay from a book of essays?  A complete poem?  A complete scene from a play?  A complete movement from a piece of music?  A complete selection does not fall under Fair Use and you will need to ask permission to reprint it.

· Even if the extract is not complete, what is the proportion of the extract to the 

whole of its source?  Clearly 400 words from a 4,000-word article is a much larger proportion than 400 words from a 400,000-word book.  An excerpt of 400 words from an article requires permission; an excerpt of this size from a book, probably not…

· Unless the 400 words represent a copyright holder’s central idea or thesis that 

informs the entire work.  For example, the last sentence of F. Scott Fitzgerald’s, The Great Gatsby, is only fourteen words.  But because the sentence is famous, compelling, and captures the essence of the novel, you should obtain permission to reprint it.

· There is no hard and fast rule for determining “fair use,” yet the courts have 

adopted four basic criteria for deciding cases of infringement:  (1)  the purpose and character of the use, including whether such use is of a commercial nature or is for non-profit educational purposes; (2)  the nature of the copyrighted work, that is, if the work is primarily informational and factual or is entertaining and fictional; (3)  the amount of substantiality of the portion used in relation to the copyrighted work as a whole; and (4)  the effect of the use upon the potential market for or value of the copyrighted work.

· Finally, ask yourself, is the use reasonable?  Would you, yourself, feel robbed 

if it were your material being reprinted (as it may be one day)?  Once again, Fair Use is a common-sense doctrine that rests on the integrity and good faith of an author and publisher.

Organization and Finding the Publisher of the Extract

The work you do obtaining permissions should be documented in anticipation of forwarding your file to your publisher as their backup in case of inquiry.

1.  It is best to number your extracts chronologically throughout your manuscript.  Set up a working chart to provide easy reference for anyone checking the extract for the source.  Include all extracts: those requiring permissions, those you have deemed fair use, and those in the public domain.

2.  Once you have decided which material requires written permission to reprint, you need to determine who holds the copyright.  Refer to your source book or journal.  In most cases the copyright holder will be the publisher.  Even if the copyright page lists the author as copyright holder, the publisher is still your starting point.  Check the title page of your source for the publisher’s name and address, and then go to the reference desk of your local library to verify that the publisher of your source is still doing business at the address listed.  Most libraries have a copy of Literary Marketplace (LMP on the binding), which is published yearly.  LMP comes in two versions, one covering the United States, and one covering the international market.  This reference attempts to list every publisher currently doing business—along with divisions, address, phone number, and key personnel.  LMP should provide most of the addresses you need.  In addition, the reference Books in Print provides a Publisher Index volume.  Ulrich’s International Periodicals Directory, also published yearly, provides the addresses of journals and newspapers.  If you cannot find the publisher, the reference departments of large-city libraries efficiently answer phone and fax inquiries.  If you have explored all avenues, and cannot find the publisher, or if the publisher has gone out of business and has not been absorbed as a division of another, note it on your permission chart and stop there.  You have made a good-faith effort and should be able to include the extract with a fair amount of confidence.

3.  Newspapers and journals present a different problem.  If you are compiling an anthology of writings drawn almost exclusively from, say, periodicals of the early 1960s that are no longer publishing, you must try to find the authors.  The authors are probably still alive, some may now be prominent in their field, often at universities, and almost all will have retained the right to grant permission to use their work.  Stopping short of becoming a detective agency, you will need to use their compatriots, and whomever else you can find.  Follow rumors to areas of the country or universities.  Try the publishers of any books your “lost” authors wrote later in their lives.  Try any author associations for membership lists.  And try the Library of Congress, Copyright Office Research Division; they may be able to supply an address for the copyright holder.  You will need to mail or fax you request for information and they will quote a fee before they proceed.  Keep good records of all your efforts.  Some will bear fruit, some will not, but all will show your good faith and allow the publication of your book to move faster.

Writing the Permission Request

On your computer, create a template of your permission letter similar to the sample enclosed.  (Use “Save As…” to keep each letter separate and clearly labeled.)  As you can see from the sample, most of your letter will remain the same for every publisher.  You need only change the name of the source publisher and the specifics of the material you wish to reprint.











· The letter should be clear, and if possible, one page, with no extraneous data.

· Use a letterhead and memo form to avoid the messiness of a salutation like 

“Dear Sir or Madam,” and to give a pro-forma look.  Publishers dread the novitiate.

· Identify the author, title, date of publication, page numbers of the extract in the original source, approximate word count, any ellipses, and the opening and closing phrases.  If the page numbers are non-inclusive, say so, and indicate by multiple opening and closing phrases where the ellipses fall.  Your goal is to identify precisely the material you want to reprint.  It is important to include a photocopy of the desired material along with the permissions request.  Good identification directly affects the speed of the response and the permission fee.

· Identify the title and publisher of your own book, the anticipated season and year of publication, the approximate page count, and print run in hard cover and/or paperback.  Your publisher can and will supply most of this information.

· Your publisher will also supply the wording for the specific rights you are seeking.  Most frequently, these rights will be described as “non-exclusive world rights in all editions in the English language.”  “Non-exclusive” means you are not the only one to get this permission to reprint.  “All editions” means revisions, hardcover, and paperback.  “World” means that your book can be sold throughout the world in English.  Your fallback position should be “non-exclusive world rights in one edition, hardcover and paperback.”  If the copyright holder will not grant these rights, it is best to consult with your editor and consider cutting the material from your book.  A single permission restricted to rights in the U.S. and Canada, can prevent sales of your book throughout the world, most obviously in the UK.

· After you have sent the first letter to each company, establish a date by which you will send a second request if you have not received a response.  Continue to follow-up by phone or letter until you reach a final date by which you need to have cleared the permission or cut the extract.

· As the responses come in, if they meet with your approval, highlight the phrases on the letter or contract to show the fee and number of complimentary copies to be sent on publication of your work.  Fill in the details on your chart.  When complete, mail the chart and your entire file of letters to your publisher.

· Prepare a complete list of credit lines (copyright lines) to accompany your manuscript.  Include all extracts, those that required permission, those you deemed Fair Use, those in the public domain, and those very few (if any) for whom you were not able to find the copyright holder.  In many cases, the publisher of the source will provide you with the wording, which will read something along the lines of “Reprinted from The Glories of Permissions, by Agnes Zinc.  Copyright © 1992 by Agnes Zinc.  Reprinted by permission of ABC Publishers, Inc.  Material excerpted from pages 320-324.”

Artwork

In the case of artwork, illustrations or photographs, the ownership is often mentioned below the picture or in a special acknowledgement page.  In such cases, requests should be sent directly to the listed source.  Many times museums and galleries will have their own permissions department.  In addition, there are art permissions specialists, such as Art Resource, 65 Bleeker Street 9F, New York, NY 10012, who handle rights for various artists.  In the absence of any reference nothing should be assumed, and a request along with a copy of the material should be submitted to the publisher.  Finally, it is good to bear in mind that smaller or academic presses do not usually keep copies of their illustrations and photos, especially for older books.

Fees

Do not mention a fee in your first letter.  Not every copyright holder charges a fee, and with those who do, clearing a given permission can be a two- or three-letter correspondence, because:

· The publisher may have questions.

· The publisher may not hold copyright or may have transferred copyright to a new source, often to the author.    The publisher will usually provide you with the address of the copyright holder.

· The publisher may refer you to a foreign publisher who holds world rights in English.

· You may want to negotiate the reduction of an unusually high fee in light of fees quoted for similar material by other publishers.  

Cross the fee bridge when you come to it.  If you need to negotiate a fee in a second letter, mention your small permissions budget, the fees quoted by other publishers for similar extracts, any factors such as the small percentage of the source text that will be reprinted, and the fact that your publication will help publicize the source.  In general, as of this 2001 writing, anticipate a top fee of $35.00 a page (which is why page/word count is so important) from large commercial publishers.  If the source text is obscure or old, its publisher frequently will relax the fee schedule.  Expect to be pleasantly surprised by reprint fees quoted by university presses, associations, and other authors themselves.

Additional References

Manual of Style, 12th Edition, Univ. of Chicago Press 1969, pp. 87-99.  The best succinct overview of copyrights and permission procedures available.

The Elements of Editing, Arthur Plotnik, Collier: 1982; pp. 16-19, 92-93.  General, intended for editors, not authors.

How To Protect Your Creative Work, David A. Weinstein, John Wiley: 1987, pp. 66-77.

The Publishing Law Handbook, E. Gabriel Perle & John Taylor Thompson, Prentice Hall: 1988, pp. 285-310.  Detailed, legalistic explanation of many issues and recent changes in the U.S. copyright code.

And that’s it—a task far more straightforward than it sounds.  The job divides itself into tedious clerical detail and thoughtful assessments of the worth and impact of reprinted material on the quality of your book.  Stay in touch with your editor, and good luck!

SAMPLE LETTER ONLY.  PLEASE ADJUST ACCORDINGLY.

March 6, 2008
Permissions Manager

Lowenstein Associates, Inc.

121 W. 27th Street, Ste 601

New York, NY 10001

To Whom It May Concern:

I am writing requesting permission to reprint the following material for an affordable anthology of writings on social diversity and social justice to be published by Routledge.  As we have a mid-August deadline, I hope that you will be able to respond quickly.  The selection for which I am requesting permission is:

Ford, C.W. (1984) Developing cross-cultural communication.  In We can all get along.  New York: Dell.

to be reprinted in:

Readings for Diversity and Social Justice by Maurianne Adams, Warren Blumenfeld, Carmelita Castaneda, Heather Hackman, and Ximena Zuniga; proposed date of publication is Fall 2000.

Approximately 496 pages.  Printing in 200 hardback and 2,000 paperback for the academic market.

Price: $85.00HB/$29.99PB.

We request non-exclusive rights, covering all editions (print and electronic) that Routledge, Inc. publishes in English throughout the World.  Appropriate credit will be given in the book’s acknowledgements.

If you are the copyright holder, or if additional permission is needed for rights from another source, please so indicate.  You may indicate your agreement on the bottom of this letter, by signing and dating it.  Please keep a copy for your files and return the original to the address below.  If you have any questions about this request, please contact me by phone at 413-253-3479, by fax at 413-256-8950, by email at adams@educ.umass.edu, or at the address below.

Thank you for your consideration of this request.

All the best,

Maurianne Adams

14 Beston St. Amherst, MA 01002

Permission granted:

Signature​​​​​______________________________________
date:​​​​​​​​______________

If you do not hold these rights, please let me know.  Thank you.
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